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Comments on DOE’s Proposed Process Rule Revisions
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Since the National Academy of Sciences (NAS) Project, “Review of Methods for Setting
Building and Equipment Performance Standards™ has not been finalized, we believe that the
DOE should not proceed with any final action on the Process Improvement Rule provisions
pending the release of the final report and recommendations from the NAS. The NAS project,
targeted to review DOE analytical procedures for developing new and revised minimum
efficiency standards, is authorized under DOE’s Final Rule covering reforms to its “Process
Improvement Rule” and calls for peer review of DOE’s procedures and methodologies (10 CFR
Parts 430 and 431). DOE and several stakeholders have been directly involved with the NAS
project and the recommendations that are issued by the NAS need to be considered for inclusion
in the Process Improvement Rule. It would be prudent that the NAS final report and
recommendations be given high priority and consideration before DOE includes any
modifications to the current “Process Improvement Rule”. With that in mind, we do offer the
following comments and recommendations on the DOE proposed changes to the current Process
Improvement Rule.

1. DOE should address the problems that animated the previous Process Rule revisions.

The Process Rule revisions that DOE proposes to unwind were adopted in response to substantial
problems with DOE’s standards development process. If DOE now has concerns about some of
the “fixes” adopted, it should modify those fixes as appropriate instead of reverting to the
problematic status quo ante.

2. DOE should not have a “Process Rule” that is mere guidance.

One of the problems with the “Process Rule” as it existed in 2016 was that DOE’s casual
disregard of its provisions was widely viewed as an unreasonable and potentially unlawful
unwillingness to play by the rules. Suggestions that the so-called “Process Rule” was not really
a “rule” and legal fine print intended to make the “rule” unenforceable were not sufficient to
dispel the impression that DOE was — at best — acting unfairly. This problem can be expected
recur (despite new preamble explanation and fine print) if DOE has a so-called “Process Rule”
set forth in the Code of Federal Regulations that it treats as guidance it is free to ignore. If DOE
is unwilling to commit to anything more than guidance, it should limit potential confusion (and
temper expectations appropriately) by issuing its guidance in the form of a guidance document
rather than as a so-called “Process Rule” appearing in the C.F.R.

3. DOE’s proposal to reduce the “Process Rule” to unenforceable guidance makes many of
the newly proposed revisions unwarranted.

DOE has proposed a number of changes that are premised on assertions that there are some
circumstances under which various existing provisions of the “rule” might not be appropriate.
Such changes will be completely unnecessary if DOE proceeds with its proposal to reduce the
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“Process Rule” to unenforceable guidance, because — in that case — there will be no “one size fits
all” requirements to which DOE will be bound. In short, if there are cases in which a provision
of the non-rule “rule” might not be appropriate, DOE would be completely free to depart from it.
As aresult, concerns that there may be circumstances in which a “rule” might not be appropriate
would not even create a need for DOE to specify an exception to the rule, much less a need to
climinate the “rule” completely as it has generally proposed. Instead, a “rule” should be
eliminated only if it is not a good general rule, a question the proposed rule does not even appear
to have considered.

The need to address potential exceptions to a sound general rule only becomes necessary to the
extent that there is an actual rule in place. Again, however, the potential need for exceptions to a
rule provides no justification for having no rule at all, because the need for exceptions to — or
deviations from — a general rule can be addressed in a variety of ways.

4, The minimum opportunities for public comment specified above are absolute minimums
that should not be treated as optimal norms.

In view of the complexity of the issues involved, the minimum statutorily specified opportunities
for public input in standards rulemaking are generally inadequate to permit robust stakeholder
input. Similarly, the specified minimum comment periods for such rulemaking proceedings are
manifestly insufficient to permit adequate review of notices and background documents that
routinely run into hundreds of pages. DOE’s practice of specifying the shortest permissible
deadlines for comment and considering extension requests “as necessary” needlessly imposes the
burden of submitting requests for extension and the difficulties imposed by uncertainty as to
what the comment period will ultimately be. To facilitate public comment, it would be better to
have longer comment periods specified as the norm.

The “Process Rule” was amended to provide additional opportunities for comment and additional
time for submission of public comment. Concerns that these improvements may not always be
necessary — or that they would unduly interfere with DOE’s ability to satisfy statutory deadlines
are both overblown and easy to address.

DOE should recognize that early opportunities for public comment and robust stakeholder input
have the potential to narrow or clarify the relevant issues in ways that reduce the overall time and
level of effort required to complete a rulemaking proceeding. In fact, the concept of a formal
“early assessment” process was expressly advanced as a means to increase the efficiency of
DOE’s rulemaking process and use prompt early decision making to promote more productive
use of rulemaking resources. Similarly, better opportunity for stakeholder input does not
necessarily lengthen the overall rulemaking process. Moreover, it would be wrong for DOE to
prioritize the need to act quickly over the need to act on the basis of adequate information and
analysis, because DOE has a legal obligation to do both. Where both are impossible, the public
would be better served by a good regulation that takes a little too long than a bad regulation that
is timely. DOE should therefore be prepared to take additional time as necessary to get its job
done right, just as it should be prepared to eliminate unnecessary delays in order to achieve
statutory deadlines.



The asserted conflict between the desire for more robust stakeholder input and the need to meet
statutory deadlines is easy to address, and — as already discussed —does not need to be addressed
at all if the Process Rule is reduced to mere guidance that DOE can freely ignore. There would
be no need to eliminate the provisions providing additional time or opportunity for stakeholder
input even if the Process Rule were an actual rule, because several alternative approaches are
available. For example, the text could either be modified to state the requirements at issue in
non-mandatory form (e.g., DOE “shall generally provide a minimum of XX days for public
comment”) or to provide for exceptions in appropriate circumstances (e.g., a procedural step will
be provided “unless DOE determines that [the step] would unnecessarily delay” DOE’s decision
making).

5. Specific Recommendations on the DOE Analytical Methods

As part of the NAS project, AGA offered comments to the NAS Project Committee that focused
upon analytical methods used for accounting for consumer costs and benefits from minimum
efficiency standards, analytical errors in rulemakings covering gas-fired appliances and
equipment, and recommendations for corrective actions. Four general issues and
recommendations were covered as follows:

e DOE’s use of Monte Carlo modeling methods fails to consider correlated variables and,
consequently, produces infeasible modeling outcomes. AGA recommends that before
any modeling is performed, the Monte Carlo variables and their functional relationships
should be reviewed with stakeholders in a workshop format to address correlation issues,
and DOE staff should demonstrate knowledge and credentials in using the Monte Carlo
modeling platform to avoid infeasible modeling alternatives produced by variable
correlations.

e Because stakeholders historically only see Monte Carlo modeling designs after results are
presented, the approaches used are unnecessarily opaque and in conflict with DOE
guidance for “robust and transparent” modeling methods. AGA again recommends a
workshop approach for reviewing model design, selection of distributional variable
characteristics and use of data, presentation of model design using standard tools such as
precedence graphics, and presentation of intermediate calculation results to help improve
model validity, all of which are basic elements of good modeling practices.

e In designing models for gas-fired appliances and equipment, DOE has historically used
overly simplistic characterizations of the markets and installation configurations for the
“covered products,” thereby introducing biases in the results that do not represent overall
potential market impacts and unintended consequences. AGA recommends that
development of the affected markets and installation environments should be undertaken
before any calculations are performed, again using a workshop format to engage
stakeholders.

e DOE mixes efforts to represent current market distributions for covered products (for
which it admits are not based purely upon rational consumer behavior) in its “base cases”
with rational consumer decision making in choosing among higher minimum efficiency



proposals. This causes inconsistency and distorted benefit calculations for consumers
since forcing modeling of uneconomic “decisions” for an individual consumer in the base
case and then presenting economically justified alternatives among the proposed
standards levels invariably produces positive economic outcomes for all higher levels of
efficiency. We recommend that DOE abandon efforts to represent actual markets in its
base cases and use rational economic decision making across its Monte Carlo models in
simulating consumer decision making. Along with other stakeholders, AGA staff
understands that it is not within DOE’s role of assessing “technical justification and
economic feasibility” to attempt to reproduce markets or predict future markets. Current
non-economic consumer behavior and “market failures” can be addressed by DOE
through other efforts and policy options.

We appreciate the opportunity to provide comments on this issue and look forward to working
with DOE to provide a reasonable and enforceable “Process Rule” that will result in the
appliance minimum efficiency requirements being developed in an open and transparent process
that are technically feasible and economically justified.



